The Legality and Legitimacy of Unilateral Armed Intervention in an Age of Terror, Neo-Imperialism, and Massive Violations of Human Rights: Is International Law Evolving in the Right Direction?
INTRODUCTION
Ahen the United Nations was created in 1945, its main purpose was to deal with threats to international peace and security in order to prevent states from waging aggressive wars. Today, especially since 9/11, terrorism, the spread of weapons of mass destruction, and internal conflicts involving massive violations of human rights are some of the new challenges confronting this organization. The Security Council, which is charged with the maintenance of international peace and security, has not been very consistent and quick in addressing these issues. As a result, when it has failed to authorize collective action, some states have resorted to unilateral military action to respond to real state and human security needs. Such action has prompted the international community to reconsider the international law rules applicable to these new challenges. This article considers whether a state or a coalition of states without UN authorization may or must take militaryaction against another state sponsoring terrorism or depriving its nationals of their internationally recognized human rights.
WEAKNESS OF INTERNATIONAL LAW WHEN CONFRONTED WITH AN IMPERIAL POWER
International law is a body of rules, processes, and institutions derived from international agreements and customary practice developed over the centuries governing international society. By restraining the conduct of states and adjusting their respective jurisdictions, it insures systemic international stability and the coexistence of equal independent sovereign states with different values, concepts, and beliefs. International law also promotes cooperation in various domains of human activities in order to achieve certain fundamental common goals -for instance, the protection of human rights -and providing a moral dimension. Today, international law is evolving in such a way that solidarity and cooperation have become more important than coexistence.
However, although world solidarity and cooperation have increased considerably, especially since the end of the Cold War, and most states consider that they belong to a true international community, sharing a common destiny that creates obligations that cannot be ignored, state sovereignty is still alive and well. As a result, states, especially powerful ones, do not bear well outside constraints and often resort to unilateral action that may not be in conformity with the dictates of international law. This is particularly true with respect to the type of neo-imperialism practised by the United States.
After the Cold War ended, the international community hoped that a new world order would emerge that would emphasize greater political, social, and economic cooperation based on international law and international institutions. Unfortunately, the threat of terrorism has forced some states and especially the United States 1 to pursue their national security interests with vigour. To counter this threat, the United States has embarked upon a full-scale transformation of the international order, by force if necessary, sometimes in disregard of the long-term interests and expectations of the international community.
Throughout the history of the United States, Americans have at times been isolationists and at times interventionists. Today, interventionist tendencies prevail, as there is no security in isolationism. It is evident that the United States has an exceptional role to play in human rights crises by virtue of its founding principles, its moral ideals, and its status as sole remaining superpower. However, it must be able transcend its national interest in favour of these universal moral ideals, just as power must be combined with principle. This is not easily achieved as realism is the central tenet of the national interest and there always exists a state of tension between this interest and moral obligations.
Whereas during the Cold War, US policy was defensive, now it is largely offensive in order to maintain American political, economic, and cultural hegemony on a global scale. As President Bill Clinton's secretary of state, Madeleine Albright, stated, 2 the United States is the indispensable nation endowed with unique responsibilities and obligations. The United States wants to shape a new global order in its own image that will preserve and expend its imperium. This new form of imperialism does not seek territorial gains but to create an open and integrated international order based on the principles of democratic capitalism guaranteed and enforced by the United States.' Current American reliance on military power to set things right has reached a new height as the US defensive perimeter now encompasses the whole world. The war on terrorism, which began on 9/1 1, is really a war to preserve and advance the strategy of openness, free trade, and globalization, thereby ensuring US hegemony.
President George W. Bush has not changed the goals set by his predecessors. After his re-election, he declared that in the future he is still prepared to act unilaterally and to use military power if necessary, as in Afghanistan and Iraq in order to ensure American security and continued prosperity. On i December 2004, in a keynote speech delivered in Halifax, he declared: "There is only one way to deal with enemies who plot in secret and set out to murder the innocent and the unsuspecting. We must take the fight to them. We must be relentless and we must be steadfast in our duty to protect our people." 4 These goals comprise the promotion of peace, freedom, and democracy as well as the protection of human rights around the world on the ground that liberal democracies do not wage war against one another. The United States will achieve them by persuasion or by force even if it involves the removal of dictators and non-democratic regimes that stand in the way. It will also maintain the right to resort to anticipatory or preventive self-defence if it finds itself threatened in any way, especially by terrorism.
Many states and individuals are opposed to this approach on the ground that it is contrary to international law in so far as intervention constitutes an unjustified interference in the internal and external affairs of states that is prohibited by the Charter of the United 2 "If we have to use force, it is because we are America. We are the indispensable nation," quoted by AJ. Bacevich, American Empire (2003) at x.
3 Ibid. at 3. Nations (UN Charter).' Only with the approval of the Security Council, pursuant to Chapter VII of this UN Charter, could intervention be justified or when it takes place within the strict confines of selfdefence. Thus, unilateral armed intervention motivated by the nondemocratic form of government of the target state is not an exception to the principle of non-intervention.
The dilemma faced by the United States is to reconcile a concern for moral principles and international law with the imperatives of national and international power to pursue the national interest. What is good for General Motors may not be good for the whole world! International law is foremost an instrument of international politics, which it serves in order to create a modicum of stability and predictability in international relations either directly or through international organizations. Thus, when a state believes that a rule of international law is contrary to its national or international interests, its natural tendency is not to reject it but to reinterpret it in a way that supports such interests or to deny its application to the situation at hand. In the absence of a superior authority whose decision is binding, and although all states are deemed to be equal, the temptation to do so is much greater when the state is a powerful one and the other members of the international community are weak or dependants. This is particularly true today in light of American neo-imperialism. 6 As George Orwell their own free will." Being the creators of the norms, it is for them to interpret these norms according to their national and international interests. They decide for themselves if their actions are in conformity with international law. This determination is essentially subjective since they are judge and party.
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A further difficulty arises from the emergence of new categories of superior norms of international law such as jus cogens, which comprises rules that are peremptory, permitting no derogation, and the breach of which constitutes an international crime, 1 0 for instance, the principle of the UN Charter prohibiting the use of force 11 and genocide 12 and obligations omnium erga omnes incurred by all states towards the international community in general, for instance, in the field of human rights.
1 3 How and by whom are their existence and scope to be determined?
The consequences of the violations of international law norms and rules are also uncertain as each state is free to decide what should be done if its rights have been infringed. In doing so, political considerations are paramount, which explains why some states escape sanctions for violating international law. With the emergence of a single superpower, resort to armed unilateral action without the approval of the United Nations when the national or international interests of that power are at stake raises the question of its legality and legitimacy under international law. The legality and legitimacy of the 2003 unilateral armed intervention in Iraq by the the United States and its allies, without the approval of the United Nations, illustrates the dilemma that the international community faces today since the reasons given for such intervention were both self-defence and the violation of human rights. Does such armed intervention constitute a desirable evolution of international law or has international law been eroded by it?
NON-INTERVENTION: THE BASIC RULES AND PRINCIPLES
Intervention consists of any act by one state or a group of states that attempts to interfere or interferes by force or by other means in the internal or external affairs of another state. The basic rules and principles of international law governing intervention are enshrined primarily in the UN Charter, which codifies the principle of non-intervention based on the sovereign equality of states.
14 Article 2 (4) of the Charter declares that " [a] 11 members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the purposes of the United Nations." Paragraph (7) of the same article states that "[n]othing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state or shall require the Members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VII." This principle, which applies to the United Nations as an organization, extends afortiori to all member states in their relations with other states. The exception to the prohibition enables the Security Council to take military action against a state to maintain or restore international peace and security provided the Security Council has first determined that there exists a threat to the peace, a breach of the peace, or an act of aggression.
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In principle, the Security Council can only intervene in matters related to international peace and security.
Unilateral armed intervention, which is prohibited by Article 2 (4) and (7) of the UN Charter, except in very limited circumstances (for instance, by the lawful exercise of the right of self-defence 25 ordering it to destroy the weapons of mass destruction (WMD) that it was supposed to possess, and that there was a danger that some of these weapons would be supplied to A1-Qaida and other terrorist groups to be used against a number of states, especially the United States. Thus, military action was necessary to force compliance. The Security Council did not believe the Americans and was not prepared to authorize the use of force, which was possible pursuant to Resolution 1441, paragraph 13, which states "that the Council has repeatedly warned Iraq that it will face serious consequences as a result of its continued violations of its obligations." The Security Council relied on the opinion of Hans Blix, the UN chief weapons inspector who reported that the inspection, which had resumed after an interruption of four years ordered by Saddam Hussein, was now proceeding smoothly, and although no WMD had yet been found, more time was necessary before concluding that Iraq was in breach of its obligations.
As a result of this lack of support by the Security Council, the United States withdrew its proposed resolution authorizing the use of force to secure compliance and, acting outside the United Nations, organized the Coalition of the Willing, which included the 29 Collective security is the basis upon which the Security Council has the right to deal effectively with acts of international terrorism. Should a state be threatened by a terrorist act, the customary international law right of individual or collective self-defence also comes into play.
In order to establish the legality of unilateral intervention without UN approval and in the absence of an actual armed attack by Iraq on the United States, the United States and its allies relied on a variation of the customary international law right of pre-emptive self-defence against a threat of imminent attack. International Court of Justice expressed the view that customary international law on the use of force exists independently of Article 2 (4) of the UN Charter. Therefore, pre-emptive self-defence exists outside Article 51 of the UN Charter, which only deals with self-defence against an actual armed attack until the Security Council takes action. The customary international law right of pre-emptive self-defence is the inherent and natural right of a state to act for self-preservation in the face of a serious and imminent or proximate threat to its national security and territorial integrity (for instance, troops of a hostile country are massed at the borders ready to attack). As opposed to Article 51 of the UN Charter, no actual armed attack need to have taken place before pre-emptive self-defence can be used. However, fundamental to the exercise of the right of pre-emptive self-defence, the intervention must be born out of necessity and the level of force must be proportional to the harm it seeks to redress. In other words, the response must not be unreasonable or excessive.
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The variation added by the United States to the customary international law of pre-emptive self-defence is anticipatory or preventive self-defence against states sponsoring terrorism. As one aspect of the so-called Bush doctrine, 33 it purports to allow a state, without a threat to international peace and security without ascribing these acts to a particular state. This is a new approach to the concept of self-defence. Does it mean that where a state without sponsoring terrorism fails to take appropriate measures on its territory to prevent the occurrence of terrorist acts in another state, the latter state would be able to intervene to make up for this deficiency? PerJustice Kooijmans in a separate opinion to the advisory opinion on prior approval of the Security Council, to act in anticipatory selfdefence, not just pre-emptively against an imminent or proximate threat but preventively against a non-imminent or non-proximate but still real threat. Its rationale rests on a definition of the threat to a state based on a combination of "radicalism and technology," that is, political and religious extremism joined by the availability of WMD. Thus, the second Iraqi war became part of the war on terrorism. In light of the lack of action by the Security Council, the United States, as the intended victim of terrorism, was free to decide for itself that security problems justified armed intervention. Having experienced 9/11, the United States and its allies argued that Saddam Hussein was now an evil terrorist since, allegedly, there was proof that he was prepared to supply Osama bin Laden and other Al-Qaida terrorists with WMD to be used against America on its territory. President Bush maintained that the nexus between terrorist organizations of global reach, states sponsoring terrorism, and WMD makes small or impoverished states and even small groups of individuals dangerous adversaries. A good example is Al-Qaida, a non-governmental terrorist organization, which is not subject to international law since it is not a state. Therefore, the Cold War concepts of deterrence and containment are irrelevant against such organizations.
Since the attacks by terrorists in the United States and elsewhere before the intervention by the Coalition of the Willing, as a result of a message by A1-Qaida aired on Al Jazeera, were perceived as potential and even imminent, they required an urgent response. Thus, the United States and its allies had to resort to anticipatory or preventive self-defence against Iraq and its chief villain Saddam Hussein even though he had not attacked the United States and was not planning to do so directly in the future. The concept of imminent threat relevant to pre-emptive self-defense had to be adapted to the capabilities and objectives of today's adversaries. The United States maintained that it must be able to reach potential threats to its security at their source before they could cause harm to the homeland or to the country's interests in the world. To defend itself, the United States and its allies had to eliminate Saddam Hussein to prevent him from supplying terrorists with WMD to be used presently or in the immediate future against the United States. In this way, the United States could overcome the legal limitations imposed by international law on pre-emptive self-defence since there was a lack of convincing evidence of imminent direct attack by Iraq against the United States.
The Bush doctrine, which states that in the case of an imminent or anticipated attack by a terrorist group such as Al-Qaida, acting as the agent, surrogate, or proxy of Saddam Hussein, a state unilaterally can resort to pre-emptive or anticipatory-preventive self-defence and intervene by force against the state that supplied the weapons to the terrorist group, is not yet sanctioned by international law.
Legitimacy
The use of military force by the Coalition of the Willing must be not only legal but also legitimate. Precautionary principles of legitimacy must be met before intervening. Although the threatened harm to the intervening states may have justified primafacie the use of military force, it is not clear that its primary purpose was to thwart the threat of terrorism. Securing Iraqi oil resources may have been more important. In addition, not all non-military options for meeting the threat in question had been explored before resorting to military action as a last resort since Iraq was willing to cooperate with the UN inspectors on the destruction of WMD. In response to this willingness, the Coalition of the Willing stated that based on past experience such inspections would not be effective. Finally, although the military action was proportional to the threat and was successful in meeting it, the consequences of the intervention seem to be worse today than the consequences of inaction.
Although Saddam Hussein's WMD ambitions were a potential and probably an inevitable threat rather than an imminent one, potential threats must be addressed by the international community. When they materialize, as in North Korea or Iran today, the crisis that is caused is much more dangerous than the crisis looming. The difficulty is how to deal with the latter. By allegedly waging war by proxy against the United States, Iraq should not have been able to avoid being the target of anticipatory-preventive self-defence.
In its 2 December 2004 report entitled A More Secure World: Our Shared Responsibility, the UN High-Level Panel on Threats, Challenges and Change recognizes that "if there are good arguments for preventive military action with good evidence to support them, they should be put to the Security Council, which can authorize action if it chooses to ... [I]n a world full of perceived potential threats, the risk to the global order and the norm of non intervention on which it continues to be based is simply too great for the legality of unilateral preventive action, as distinct from collectively endorsed action, to be accepted. Allowing one to so act is to allow all." 34 The panel rejects unilateral action in favour of collective action authorized by the Security Council in cases of perceived potential threats. For this reason, it is against rewriting or reinterpreting Article 51 of the UN Charter. In light of the present state of international law, one cannot escape the conclusion that the intervention by the Coalition of the Willing was illegal and illegitimate unless anticipatorypreventive self-defence is considered to be a logical evolution of the customary international law of pre-emptive self-defence.
UNILATERAL HUMAN RIGHTS INTERVENTION
The United States and its allies also argued that military intervention is legitimate and morally justified when a state treats its people in such a substandard way that they are denied their fundamental human rights, including democratic rights, and the protection of these rights can only be assured from the outside. In the case of Iraq, it was clear that Saddam Hussein was a dictator who had a long record of massive human rights abuses and that any move against him could be morallyjustified. Human rights considerations outweighed the reasons against intervention.
35 Armed intervention to force a state to respect human rights has now become the primary officialjustification by the Coalition of the Willing since, so far, no WMD or links with Al-Qaida have been found. However, it is a doctrine that is not yet well established under international law except when non-military humanitarian assistance is requested by a state as a result of physical calamities such as earthquakes, floods, famine, and epidemics.
Legality and Legitimacy
When a state exercises its jurisdiction, it must be not only in the interest of its people but also in the interest of the international Is the threat or use of force for the purpose of protecting and enforcing human rights lawful under international law as an exception to Article 2 (4) and (7) of the UN Charter whether the intervening states are acting with or without the express authorization of the United Nations? Although a modern doctrine of human rights intervention is slowly emerging, 6 the right to intervene forcibly and unilaterally for human rights reasons without obtaining the consent of the targeted state or that of the Security Council or collectively with the approval of the Security Council is still a very controversial subject. The UN Charter does not expressly recognize the right to use force to protect the people of a state from their own government or in the event of an overall breakdown in governmental authority, even in the face of genocide.
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The first legal objection to such a type of intervention is based on Article 2 (4) of the UN Charter, which, as already noted, prohibits any type of intervention except as provided for in Chapter VII of the Charter. In other words, even when a state has abused its sovereign powers by violating the basic human rights of the people within its borders, it should not be liable to any type of intervention by another state or group of states. If we consider forcible collective human rights intervention by the United Nations under Chapter VII as an exception permitted by the UN Charter, the Security 39 Article 39 in its opening words does not speak of "international" peace and security but simply of a "threat to the peace, breach of the peace," although its closing words refer to "'measures to maintain or restore international peace." Thus, Chapter VII could also be used to address internal violence and unrest that threaten the peace within a state as well as genocide.
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Article 2 (4) aims to protect the territorial sovereignty and political independence of a state, which is not the case with respect to human rights intervention since the intervening state does not seek to deprive the targeted state of its territorial or political attributes.
A second legal objection to human rights intervention is based on Article 2 (7) of the UN Charter, which prohibits intervention in the domestic affairs of a state. Although the early practice of the United Nations was to interpret broadly the words "within the domestic jurisdiction" so as to include human rights within such jurisdiction, thus preventing the Security Council from taking action against a member of the UN for violating human rights recognized by the UN Charter, 41 this is no longer the case. The United Nations has since admitted that, in some instances, individuals may become subjects of international law and has adopted numerous international covenants, charters, and declarations dealing with human 38 UN Charter, supra note 5 at Article 39.
39 Ibid. at Chapter VI, which deals with the pacific settlement of disputes. 40 Convention on Genocide, supra note 12 at Article VIII, which does not refer to international peace and security. 41 UN Charter, supra note 5 at Articles 55.c (respect and observance of human rights by members ) and 56 (cooperation of members with the United Nations for the achievement of the purposes of Art. 55.c).
rights. How can violations of human rights be considered a domestic matter when such rights create obligations erga omnes and some of them such as genocide are jus cogens? 42 To overcome the prohibition of Article 2(7), it is sufficient to show that human rights crises do not fall "essentially within the domestic jurisdiction of any state." They are the concern of the international community as a whole. Of course, for each state, the scope of the reserved domain of non-intervention is variable. It depends upon the international human rights obligations it has accepted unless they are jus cogens. Today, Article 2, paragraphs (4) and (7), can no longer be considered to be obstacles to UN intervention for the protection of human rights. National sovereignty cannot be invoked to immunize a state or a dictator such as Saddam Hussein and others from international sanctions.
International law has evolved in the right direction by enabling the Security Council to resort to enforcement measures under Chapter VII. It took such action in 1991 to protect the Kurds and the Shiite Moslems in Iraq, 4 3 although no direct collective armed intervention took place. At that time, most members of the Security Council were of the opinion that the Kurds' situation was a threat to international peace and security." As then, Secretary GeneralJavier Perez de Cuellar wrote in his annual report on the work of the United Nations, which was presented to the General Assembly in September 1991, Article 2(7) can no longer be regarded as a protective barrier behind which human rights can be massively or systematically violated with impunity: "What is involved is not the right of intervention but the collective obligation of states to bring relief and redress in human rights emergencies. It seems beyond question that violations of human rights imperil peace." 4 5 However, he added that international action for protecting human rights must be based on a decision taken in accordance with the UN Charter. It must not be a unilateral act. Therefore, if one accepts this view, the Coalition of the Willing was in breach of international law. Another question left unanswered is whether intervention to restore or establish democracy is part of human rights intervention? 4 6 Trying to change the political situation directly is dangerous since human rights intervention lacks the mandate to alter the fundamental causes of inhumane conditions. Yet, why should the root causes of human rights intervention, for instance, Saddam Hussein, be left in place? Is it wrong to support or establish a democratic system of government in another state against an illegitimate regime? At the present international law does not support this type of intervention.
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Although the principle of non-intervention should not be lightly cast aside, it appears that Chapter VII provides a good legal justification for forcible collective intervention by the Security Council when there are serious questions concerning the violation of human rights and humanitarian law, the need for humanitarian assistance, and perhaps a lack of democracy. The protection of human rights abolishes the distinction between the domestic and international jurisdiction of states. A state derives legitimacy in part from its citizens. If it denies them their fundamental rights, the constraint against external intervention no longer applies.
If the Security Council is incapable or unwilling to deal with the issue of gross violations of human rights, for instance due to a veto, the UN General Assembly could act pursuant to the Uniting for Peace Resolution precedent. 48 Regional and sub-regional organizations could also take action pursuant to Chapter VIII of the UN Charter. These international bodies would add legitimacy to the intervention as they would be less suspect of serving any particular national agenda.
HUMAN RIGHTS INTERVENTION AS AN INDEPENDENT DOCTRINE OF CUSTOMARY INTERNATIONAL LAW
Where action by the United Nations or a regional or sub-regional organization has been solicited and rejected, may a state or a group of states, such as the Coalition of the Willing, unilaterally intervene in another state to protect human rights? In other words, is there a customary international law right to intervene by force for human rights reasons whether or not collective security fails to function? Since Article 2 (4) of the UN Charter imposes a virtually all-embracing ban on the use of force with the exception of self-defence in Article 5 1, it would seem that resort to human rights intervention without UN approval pursuant to Chapter VII is not possible. However, as already mentioned, the International Court ofJustice (ICJ) in the Nicaragua case 49 was of the opinion that there exists a customary law on the use of force independent of Article 2(4). Thus, it is arguable that there is also a customary international law right of intervention in the case of massive and systemic violations of human rights by a state, which is independent of Article 2 (4) and (7) of the UN Charter. The right coexists with Article 2(4) and (7), just as the customary right of pre-emptive self-defence coexists with Article 5 1. Therefore, customary human rights intervention is not linked with collective security under Chapter VII.
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Human rights intervention as an independent doctrine of customary international law and as an adjunct to Chapter VII could perform a function that this chapter does not cover, for instance, in the case of intra-state massive human rights abuses that do not involve threats to international peace and security. In most cases, however, it is likely that customary intervention would only take place in the absence of UN intervention pursuant to Chapter VII. The costs of the intervention would be borne by the intervening states and not by the United Nations. As for the nature of the intervention, it would have to comply with the criteria of the Caroline case.
51
When comparing both mechanisms, one cannot fail to notice that the fact that Chapter VII provides a legal basis for the Security Council to intervene does not guarantee that the intervention is legal as there is a lack of substantive standards as to what constitutes a threat itself but only recommends action to the General Assembly. See also UN Charter, supra note 5 at Article i (maintenance of international peace and security); Article 13 (assisting in the realization of human rights and fundamental freedoms); and Article 14 (measures for the peaceful adjustment of any situation).
49 Military Activities in Nicaragua, supra note 31. 50 Note that unilateral human rights intervention has taken place on a few occasions, for instance, India in East Pakistan (197 1), Vietnam in Cambodia (1978) , and Tanzania in Uganda (1979).
51 Caroline case, supra note 30.
to international peace and security. It is also subject to the veto 52 that makes intervention selective and uneven. Financial constraints may also prevent intervention except in the most shocking cases. Even if the Security Council were the exclusive authority to approve armed human rights intervention, it would not be able to manage the crisis without the economic and military support of a few major powers, which raises serious questions about the legitimacy of the whole process. On the other hand, armed intervention pursuant to a customary international law right of human rights intervention, coexisting with Article 2(4) and (7) of the UN Charter and not linked with collective security, would not be subject to the veto, and its legality and justification could be challenged before the ICJ, which is not the case with respect to Security Council resolutions. Judicial review of the decisions of the Security Council is a controversial matter. The principle is that the ICJ is not generally empowered to overrule or undercut decisions made by the Security Council under Articles 39, 41, and 42 of the UN Charter to determine the existence of any threat to the peace, breach of peace, or act of aggression and to decide upon responsive measures to be taken to maintain or restore international peace and security. 53 the majority of the court side-stepped the judicial review issue. However, on previous occasions, the court had stated that it does not possess powers of judicial review or appeal in respect of the decisions taken by the Security Council.
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By developing an independent doctrine of human rights intervention under customary international law that is not linked to international peace and security, international law would recognize the intrinsic value of human rights and be free of the shackles of Chapter VII, which must not be the sole legal basis for such type of 52 See the incapacity of the Security Council to act with respect to Kosovo because of the potential use of the veto by China and the Russian Federation as a result of which the North Atlantic Treaty Organization (NATO) intervened. intervention irrespective of whether or not collective security mechanisms are functioning effectively. Thus, it would be a progressive step if the international community were to adopt a doctrine of customary intervention and restrict Chapter VII to interstate conflicts, as it was intended originally, since you cannot extend the mandate of the Security Council to deal with every human rights issue as one of international peace and security.
New Developments and Suggestions for the Future
The existence of, or the need for, a customary right of human rights intervention is not addressed by the International Commission on Intervention and State Sovereignty, which concentrated on the UN Charter and the role of the Security Council in this area of protection and enforcement of human rights. In its 2001 report entitled The Responsibility to Protect, the commission dealt with the question of "when, if ever, it is appropriate for states to take coercive -and in particular -military action, against another state for the purpose of protecting people at risk in that other state."
"
The report is intended to provide precise guidance for states faced with human rights protection claims in other states. It acknowledges that the primary responsibility rests on each state to protect its population from harm and that the secondary responsibility rests on the international community to act where that state is unable or unwilling to protect its people or is the perpetrator of the harm in question. The report goes on to state that, " [w] here a population is suffering serious harm as a result of internal war, insurgency, repression or state failure, and the state in question is unwilling or unable to halt or avert it, the principle of non-intervention yields to the international responsibility to protect." ' 56 Such responsibility embraces three different expectations:
1. The responsibility to prevent, by addressing both the root causes and the direct causes of internal conflict and other man-made crises putting populations at risk. Prevention is the most important dimension of the responsibility to protect before any intervention is contemplated. 
Reasonable prospect of success.
There must be a reasonable prospect of success in halting or averting the suffering that has justified the intervention, with the consequences of the action not likely to be worse than the consequences of inaction.
With respect to authorization of any military operation, the report states that the United Nations is the only organization with the universally acceptable authority to validate such operations.
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Within the United Nations, only the Security Council can authorize military intervention for the protection of vulnerable populations. The task is not to find alternatives to the Security Council as a source of authority but rather to make the Security Council work much better than it has in the past. In order to validate any human rights intervention by a state or coalition of states, the authorization of the Security Council must be sought before any military action is carried out. The Security Council must deal promptly with any request, and its permanent members must agree not to apply 57 Ibid. at para. 6.12; and UN Charter, supra note 5 at Article 24 (responsibility of the Security Council for the maintenance of peace and security). their veto power in matters where their vital interests are not involved. Should the Security Council reject a proposal or fail to deal with it in a reasonable amount of time, the report suggests that the matter be referred to the UN General Assembly meeting in an emergency special session under the Uniting for Peace Resolution 8 or to the relevant regional or sub-regional organization under Chapter VIII of the UN Charter, subject to their seeking subsequent authorization from the Security Council.
59
What if these international bodies fail to discharge their responsibilities? It is doubtful and unrealistic to expect that when they fail to act, a state or a coalition of states, such as the Coalition of the Willing, will not take unauthorized action and undertake military operations in conscience-shocking situations that cry for immediate intervention. The report raises this issue, but it is not clear whether military action outside the United Nations is legal as a last resort. It merely recognizes that this possibility should prompt the Security Council to act in order not to damage the credibility of the international organization. 6 0 Although, undoubtedly, the primary responsibility to deal with human rights crises rests with the United Nations, one should not rule out unilateral armed action based on a customary right of intervention to meet the gravity and urgency of the situation, provided the intervening states fully observe the necessary precautionary principles governing military intervention. It would seem that the intervention by the Coalition of the Willing in Iraq observed some of these principles, although the principles of last resort and of reasonable prospect of success were not fully met.
Unilateral armed intervention could be justified even in the absence of UN or regional or sub-regional approval in cases of urgency when the reasons for withholding approval are not weighty and there is ample evidence that the cause and the motives of those who would intervene are morally justified. However, who will determine whether the cause is just and whether the intervener has no other motive than the enforcement of what is right? This decision could be made by an impartial body, such as the ICJ, which would make it on an expedited basis. The violation of human rights must cause irreparable injury, and the intervention 58 Uniting for Peace Resolution, supra note 48. must cause less damage to the targeted society than would inaction. The goal is to stop the wrongdoing and protect the victims, not attack the whole nation. Therefore, the methods used to achieve these goals must be subject to the principle of proportionality as in the case of self-defence.
It is suggested that armed human rights intervention by a state or group of states primarily for the purpose of protecting the nationals of the targeted state from widespread deprivation of their internationally recognized human rights should be possible without the authorization of the targeted state or the international community in very urgent situations. Critics maintain, however, that powerful states are often tempted to use a dubious general customary international law right to intervene forcibly to fight terrorism or to protect human rights as an excuse for meddling in the affairs of less powerful states. Only the United Nations, they say, should be able to authorize action on behalf of the entire international community instead of a select few, since such action might not be conducted for the right reasons or the right commitment to the necessary precautionary principles that are applicable. Unfortunately, unilateral action is generally motivated by a narrow set of economic or other interests and ideological goals. It does not provide a degree of predictability, which is most important in international relations. For instance, although American security concerns and human rights abuses were the two official legal and moral justifications for intervening in Iraq for the second time, the real reason for intervening probably was to secure the supply of oil for the American economy. In the first Gulf war, the United States wanted to protect the oil resources of Kuwait and Saudi Arabia. In the second Gulf war, it was Iraqi oil resources that had to be secured. In both instances, the national interest of the United States dictated its course of action.
In the report A More Secure World: Our Shared Responsibility, the UN High-Level Panel on Threats, Challenges and Change endorsed "the emerging norm that there is a collective international responsibility to protect, exercisable by the Security Council, authorizing military intervention as a last resort, in the event of genocide and other large scale killing, ethnic cleansing or serious violations of international humanitarian law which sovereign Governments have proved powerless or unwilling to prevent. ''61 The panel remarked that the effectiveness of the global collective security system depends ultimately not only on the legality of the decisions made but also on 61 More Secure World, supra note 34 at para. 203.
the common perception of their legitimacy.
62 Agreed guidelines should be adopted, which go "directly not to whether force can legally be used but whether, as a matter of good conscience and good sense, it should be."
63 Thus, in deciding whether to authorize or endorse the use of military force, the Security Council should consider at least the following five basic criteria of legitimacy: the seriousness of the threat; the proper purpose of the military action; last resort; proportional means; and the balance of consequences. The panel believed that taking these into account would minimize the possibility of individual member states by-passing the Security Council.
64
WHAT SHOULD BE THE POSITION OF CANADA?
The difficulty with the "war on terror" is that the enemy is invisible and its tentacles reach across national boundaries. Terrorism does not involve interstate conflicts unless it is state sponsored. Similarly, violations of human rights rarely involve interstate conflicts. However, the absence of interstate conflicts does not mean that terrorism and massive violations of human rights do not endanger the peace and security of mankind. New strategies and tactics are needed. Is Canada prepared to contribute to their formulation and implementation? Canada should not restrict itself to the role of peacemaker or peacekeeper. Canada must collaborate with the United States and other states in the pursuit of common interests. It must continue to support the war against terrorism and be prepared to take an active part in the worldwide protection and enforcement of human rights. Canada must understand that the United States is often interested in quick results, whether or not they can be achieved with UN support. It is to the credit of the United States that in the Security Council its representatives argued at length before intervening in Iraq. Cheap knee-jerk antiAmericanism is not the answer in view of the importance of good 64 Ibid. at paras. 205-7. See also Scott, supra note 36 at 366-67, who favours the adoption by the UN General Assembly of a declaration as to when and how legitimate humanitarian intervention should take place with or without Security Council backing and the creation of a special committee of the General Assembly meeting in informal sessions to deal with humanitarian crises that are on an alert list so as to pass judgment should the Security Council fail to act in accordance with the criteria set out in the declaration.
Canada-United States relations. 65 In a unipolar world, it is better to exercise influence on the United States through a close friendly relationship than to adopt a confrontational attitude. The interests of Canada in the world are best served by such a close relationship, as it is not productive to chart a foreign policy course that conflicts with the one adopted by Washington. This position does not mean that Canadian foreign policy must be in step with American foreign policy. We can disagree when our views are different but let us do it in a civilized manner. Our relationship with the United States must be based on mutual respect, common values, and the pursuit of common interests.
Canada must promote human security and protect individuals from violence and repression wherever they are, and it should even resort to military intervention if absolutely necessary. However, as a general rule, UN authorization should be sought first since this body can confer greater legitimacy to intervention than a coalition of states acting outside of it. When it is not possible, Canada should be willing to act unilaterally or as part of a coalition of states to uphold the principle of protection provided precautionary principles are followed. Canada must be uncompromising about human rights on the international stage as it was in Kosovo in 1999 as part of the North Atlantic Treaty Organization and as it has been recently in the Darfur region of Sudan.
Precautionary principles that are relevant to military operations in the case of human rights intervention are equally relevant when dealing with international terrorists and those who harbour them. In both situations, action should always be exercised in a principled way that, as noted previously, embraces the principles of right intention, last resort, proportional means, and reasonable prospects of success. Before resorting to unilateral armed intervention, noncoercive measures must be exhausted. Every effort must be made to develop strategies encouraging peace-building activities. Preventive diplomacy is most important. Incentives to eliminate the conditions that have given rise to the abuses should be offered to the abusive state. Once intervention has taken place, the perpetrators of the human rights abuses must be brought to international criminal justice.
Canada must encourage the international community to adopt norms that trigger armed intervention and that dictate by whom, since it would be better to do this in a multilateral convention than to leave it to customary international law. Violations of human fights that prompt intervention should be clear and well documented by the UN Commission on Human Rights on an expedited basis 66 or by a UN-appointed Commission of Inquiry.
6 7 This procedure would avoid any suspicion of ulterior motives on the part of the intervening states.
It is to Canada's credit that it has sponsored the creation of the International Commission on Intervention and State Sovereignty, which produced the report The Responsibility to Protect. The recommendations contained in this report 68 are supported by the Canadian government, which is trying to persuade the international community to adopt them. 69 Achieving this goal would probably require enlarging the mandate of the Security Council by amending Article 39 of the UN Charter, specifically giving it the power to authorize intervention in a state with military action or peacekeepers in the case of massive violations of human rights, even when international peace and security are not endangered. Such an amendment would be in keeping with the preamble and Article 1 (3) of the UN Charter, which refer to the respect for human rights as one of the goals of the organization. As already mentioned, the UN High-Level Panel on Threats, Challenges and Change supports resort to the Security Council when dealing with the collective international responsibility to protect.
' CONCLUSIONS
What should be done when a state supports terrorism and is willing to supply WMD to terrorist groups or when it violates the fundamental human rights of its people and the United Nations is incapable or unwilling to confront it? Recent intervention in Iraq reveals evolving attitudes on the part of some states with respect to the use of force in anticipatory-preventive self-defence or in protecting human rights. Yet, post-Cold War interventions do not demonstrate a ready acceptance of a general right of unilateral armed humanitarian intervention. Although some countries and individuals have expressed disapproval of US action in the second Gulf War as another example of its unilateral interventionist imperialist approach to world affairs, one must acknowledge that only America has the power and the resources to defend the international community against terrorism and to sanction massive violations of human rights on which there is more or less universal agreement. The better approach, as suggested by Canada and the UN panel, is to obtain the authorization of the UN Security Council, pursuant to an amended Chapter VII or construed broadly beyond the concept of a breach of, or threats to, international peace and security to cover massive violations of human rights. This authorization would lend a degree of legitimacy to armed intervention and allow for sharing the costs and risks. It would also reduce suspicion that an intervening state may be furthering a self-serving agenda. The issue is not to by-pass the Security Council but rather to make it work better. However, as the recent events in the Darfur region of Sudan and, before that, in Rwanda and other places have demonstrated, wide support has not been forthcoming. 71 Thus, in certain extreme circumstances, unilateral armed intervention by a state or coalition of states without UN approval should be legal and legitimate, provided that the protection of human rights is the dominant motive. The intervention should be driven by altruistic motives to address the suffering of a foreign people and not primarily to further the economic gain or geopolitical security interest of the intervening state.
Today, international law is moving forward by slowly overcoming the principle of state sovereignty in an attempt to be relevant to a post-Cold War world when the violation of human rights constitutes a threat to an orderly international society. Little by little, international law is adopting normative moral principles that promote values of human dignity and justice as well as systemic stability.
71 For instance, so far in the Darfur region of Sudan, the African Union has taken no military action against the government of Sudan to stop it from participating in gross violations of human rights. See the sources outlined in note 67 of this article.
Neither the lexicon of a just war nor that of terrorism seem to reflect accurately the current state of world affairs. If terrorists or massive violators of human rights cannot be brought tojustice peacefully, resort to force may be the only effective response to apprehend them. However, when directing international efforts to eradicate terrorism or massive abuses of human rights, the United States must do so wisely, not as a hegemonic power but as a senior partner sharing in global power and working out problems through the United Nations whenever possible.
Above all, it is important that states not become like the terrorists and violators of human rights and weaken ajust cause by the use of unjust means. They must work together to deal with the underlying causes of terrorism and human rights abuses. To eliminate both requires long-term action. Peace is gained byjustice, not by the force of arms. Terrorism and human rights abuses can only be effectively challenged through a concerted multilateral collective approach and not through the politics of unilateralism. To gain support, allies must be defined more by shared interests than by shared values. Therefore, it is hoped that in the future, the United States will move towards global leadership rather than global domination and will fully support action by the United Nations, as it has done lately in the case of humanitarian assistance arising from the 26 December 2004 tsunami.
72 By acting in this way, the United States will restore its credibility as an international presence for stability and security and give an ethical dimension to its imperial tendencies.
As US president Harry Truman declared when the United Nation was founded: "We have to recognize -no matter how great our strength -that we must deny ourselves the license to do always as we please." 73 This notion is more relevant now than ever before, as the United States remains the sole superpower in the world. Even though the unilateral military intervention in Iraq by the Coalition of the Willing, without the authorization of the United Nations, appears to be neither legal nor legitimate, it has had a positive effect by bringing to the fore the need to widen the mandate of the Security Council rather than letting it evolve by re-interpretation. 
